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RESPONSE TO APPELLEE'S STATEMENT OF FACTS 
AND STATEMENT OF THE CASE 
The Appellee's Statement of Facts includes information regarding facts that are not 
properly before the Court. If the State desired to present evidence to this Court regarding 
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testimony presented to the Court, it could have requested that a transcript of the trial 
pursuant to Utah Rules of Appellate Procedure 11(e) 3. To quote language from the "No 
Warrant Arrest Fact Sheet" is not appropriate and should be stricken from the record and not 
discussed further. 
The Appellee's Statement of the Case contains information regarding the disposition 
of separate offenses that were to be tried separately from the matter on appeal. This 
information has no bearing on the issues before this Court and are presented by the State for 
the simple purpose of prejudicing the Appellant and should be stricken from the record and 
not discussed further. 
ARGUMENT 
The State argues that the Appellant's appeal must denied for three reasons: 1) The 
Appellant failed to provide a transcript of the parties' argument before the trial court 
regarding his motion to arrest judgment and/or for a new trial; 2) The Appellate failed to 
support its position with pertinent authority and meaningful legal analysis; 3) The 
Appellant's attorney approved the written responses to the jury and thus invited the error 
committed at trial. 
APPELLANT COMPLIED WITH RULE 11 OF THE APPELLATE RULES 
The State argues that the Defendant did not comply with Rule 11 of the Utah Rules 
of Appellate Procedure by failing to provide the oral arguments and the trial court's oral 
ruling regarding the Appellant's Motion for an Arrest of Judgment and/or a New Trial. The 
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State has misrepresented the requirements of rule 11; and as a result, the State's position 
should be summarily dismissed. 
Rule 11 (e)(2) states as follows: 
If the appellant intends to urge on appeal that a finding or conclusion is unsupported 
by or is contrary to the evidence, the appellant shall include in the record a 
transcript of all evidence relevant to such finding or conclusion. 
The Appellant in this matter is not arguing that a finding or conclusion is not 
supported by the evidence. He is simply arguing that a jury instruction that was presented 
to the jury incorrectly stated the law. In addition, oral arguments of the attorneys and oral 
rulings from the bench are not "evidence relevant to such finding or conclusion." 
Rule 11 (e)(3) gives the State the right to request additional transcript to be included 
in the record. Also, Rule 11 (h) gives this Court and the State the right to request a change 
in the record. The State did not exercise either of these rights and cannot now complain 
about inadequacies that it perceives in the record. 
Finally, the State, pursuant to the order of the trial judge, prepared the trial court's 
findings and ruling. If it wanted to include the specific findings and rulings of the trial court 
regarding the hearing on March 30,2001, it certainly could have include the Court's specific 
language. It seems very ironic that the State is now complaining that the judgment of the 
trial court was inadequate. 
In this matter, the Appellant fully complied with the requirements of Rule 11. The 
State's complaint regarding this issue should be summarily dismissed. 
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APPELLANT COMPLIED WITH RULE 24 OF THE APPELLATE RULES 
The State has argued that the Appellant failed to adequately brief the issues before 
the court. Again, the State has relied upon its "form brief button on its computer and 
included in its Brief an argument that has no merit and should be summarily dismissed. 
Rule 24 (a)(9) provides as follows: 
The argument shall contain the contentions and reasons of the appellant with respect 
to the issues presented, including the grounds for reviewing any issues not preserved 
in the trial court, with citations to the authorities, statutes, and parts of the record 
relied on. 
The State makes the mistake of confusing complex legal issues with adequate 
briefing. The issues in this matter is very simple. The Appellant's contentions and reasons 
for appeal are as follows: the Jury was presented a jury instruction that incorrectly included 
"reckless" as an appropriate mens rea. A juror signed an affidavit clearly stating that she 
only found the Appellant guilty because of the reckless standard. The simple question is 
whether or not, pursuant to the Rules of Criminal Procedure 23 and 24 the conviction should 
be over-turned. 
It is interesting that State is not challenging the Appellant's position that the jury 
instruction was an inaccurate statement of the law or that the juror's reliance on the 
misstatement of the law prejudiced the Appellant. The Appellant supports its contentions 
and reasons that this court should over-turn the trial court's denial of the motion to arrest 
judgment pursuant to Rules of Criminal Procedure 23 and 24. 
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APPELLANT DID NOT INVITE ERROR 
The State argues that this Court should not over-turn the trial court's denial of the 
Appellant's Motion to Arrest Judgment and/or Motion for a New Trial because the 
Appellant intentionally invited the error. The State's argument defies logic, has no merit and 
should be summarily dismissed. 
First, the State confuses the Appellant's argument. The State argues that the 
Appellant takes exception to the trial court's written responses to the jury's questions. This 
is not the Appellant's position. The Appellant takes exception to a jury instruction that 
made reckless an appropriate mens rea. The Appellant has demonstrated unquestionably that 
he was prejudiced by this misstatement of the law. The trial court's written responses were 
accurate statements of the law-the problem is that the responses made reference to a jury 
instruction that misstated the law. The questions presented by the jury demonstrate that the 
jury was struggling over the mens rea requirement and that they support Michele FurnivaPs 
contention that absent the faulty instruction, she would have found the Appellant not guilty. 
Second, the State's argument that the Appellant invited the error has no merit. The 
jury instructions are reviewed by the Prosecutor, the trial court judge and the Appellant's 
attorney before it is presented to the jury. All three individuals missed the inaccurate 
statement of the law. To say the Appellant intentionally invited the error defies logic. The 
Appellant had nothing to gain by including reckless as an appropriate mens rea-it made it 
easier for the jury to convict him. The Prosecutor had the most to gain by including the 
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easier standard* So to argue that the Appellant intentionally invited the error should be 
summarily dismissed. 
APPELLANT IS ENTITLED TO POST-CONVICTION RELIEF 
Utah Code Section 78-35a-104(d) allows for post-conviction relief if the Appellant 
had ineffective assistance of counsel. 78-35a-106 makes a person ineligible for this relief 
if the issue "could have been but was not raised at trial or on appeal." Clearly in this case, 
if this Court places the "blame" on the Appellant's attorney for the faulty jury instruction, 
the Appellant is entitled to post-conviction relief pursuant to Utah Code Section 78-3 5a-101 
et. seq. 
In Salt Lake City v. Grotepas, 874 P.2d 136, 138 (Ut. App. 1974) the appeals court 
held that a Defendant is entitled to post-conviction relief if he establishes 1) that "counsel 
rendered a deficient performance" and 2) that the deficiency "prejudiced the defendant." 
Clearly in this case, if this Court attributes the mistake for the wrong jury instruction to the 
Appellant, his counsel "rendered a deficient performance." The jury instruction should have 
not been presented to the jury. Second, the affidavit of Michele Furnival clearly shows that 
the Appellant was prejudiced: she would not have found the Appellant guilty. 
Based upon the above, if this Court holds the Appellant responsible for the faulty jury 
instruction, he is entitled to post-convection relief based upon the ineffective assistance of 
counsel. 
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CONCLUSION 
Mr. Holland is entitled to an arrest of the judgment or in the alternative, a new trial 
"in the interest of justice" because there exists an "error or impropriety which had a 
substantial adverse effect upon the rights of a party." 
DATED this /*— day of September, 2001. 
Jame^K. Slavens, Esq. 
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